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 1.  TIME:  8:30   CASE#: MSC09-01689 
CASE NAME: KIZOR VS. REDIG 
HEARING ON OSC RE: WHY ORDER FOR SALE OF PROPERTY 
SHOULD NOT BE MADE 
* TENTATIVE RULING: * 
 

Plaintiffs and judgment creditors apply for an order approving the sale of defendant 

Redig’s home to satisfy their judgment.   

First, Redig asserts that the application was not timely.  Under Code of Civil Procedure 

section 704.750(a), the creditor must apply for the order 20 days after service of the notice of 

levy.  The notice was June 21, making the deadline July 11.  The creditors submitted the 

application to the court, through electronic filing, on July 11.  Six days later, it was rejected by 

the clerk, because electronic filing was not appropriate for this type of application.  When 

plaintiffs refiled, the deadline had passed.   

A number of cases concern circumstances in which a clerk rejects a document, causing 

the filing party to miss a critical deadline: Rojas v. Cutsforth (1998) 67 Cal.App.4th 774 [trial 

court improperly dismissed case that clerk had rejected because the declaration for court 

assignment was not signed and the summons contained the address of the wrong branch of the 

court]; United Farm Workers of America v. Agricultural Labor Relations Bd. (1985) 37 Cal.3d 

912, 918 [clerk returned a petition for review that was submitted on the last day because it was 

not verified; court held that the petition was timely filed, since filing -- for purposes of the statute 

of limitations -- means actual delivery to the clerk at his or her place of business during office 

hours; rejection of a petition by the clerk for a technical defect cannot undo a "filing" that has 

already occurred]; Duran v. St. Luke's Hospital (2003) 114 Cal.App.4th 457, 460-461 [trial court 

properly dismissed case where plaintiff was short $3 on filing fee]; Hu v. Silgan Containers Corp. 

(1999) 70 Cal.App.4th 1261 [plaintiff was too slow in submitting filing fee check to replace check 

that was returned for insufficient funds]; Richmond v. Shipman (1976) 63 Cal.App.3d 340 

[complaint not timely filed when plaintiff’s counsel handed it to a judge rather than to the court 

clerk on the final day]; City of Los Angeles v. Superior Court (1968) 264 Cal.App.2d 766  [court 

could not make an order filing a complaint nunc pro tunc, when the clerk had rejected it because 

no guardian ad litem had been appointed for the minor plaintiff]. (City of Los Angeles has been 

distinguished by cases such as Rojas.) 

In this instance, the Court’s standard electronic filing order is not especially clear on the 

subject of ex parte applications.  Under Section XI, “proposed orders accompanying motions or 

oppositions” are electronically filed.  Orders after hearing on a motion are emailed to the 

Complex Litigation mailbox.  Ex parte applications are not expressly addressed.  Accordingly, 

the Court considers this filing to fall within the facts of Rojas.  The initial application was 

electronically filed in a timely fashion, and will be treated as such. 

As to the merits, where the property is subject to a homestead exemption, the court must 

order the sale unless it “determines that the sale of the dwelling would not be likely to produce a 

bid sufficient to satisfy any part of the amount due[.]”  (C.C.P. § 704.780(b).)    Before that can 
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occur, liens and encumbrances must be paid, and the homestead exemption paid.  The Kizors 

state that existing liens are $1.508 million.  (In their reply, the Kizors state that the debt on the 

property is only $626,000.  The Court has not been able to resolve this discrepancy.)  The 

homestead exemption would be either $75,000, or $175,000 (if Ms. Redig is 65 or over). 

The Kizors contend that the property is worth $2.198 million.  They base that estimate on 

a Zillow.com print-out.  Redig objects on the ground that the Zillow print-out is hearsay, without 

foundation, and incompetent.  The objection is sustained.  The Kizors also request that the 

Court appoint a qualified appraiser, which is permitted by section 704.780(d). 

In reply, the Kizors submit the declaration of a realtor, Lisa Schoenhouse, who is familiar 

with the area, and says the property is worth $1.7 million to $2.4 million, and conservatively 

estimates the sale price at $1.9 million.  She has not been inside the house, and acknowledges 

that any adverse conditions could affect value.  She is not an appraiser. 

           In the face of an objection by the opposing party, the Court may consider new evidence 

first presented in the reply papers only in “the exceptional case,” and only if the opposing party 

is granted a continuance an opportunity to respond to the new evidence.  (Plenger v. Alza Corp. 

(1992) 11 Cal.App.4th 349, 362, fn. 8; Jay v. Mahaffey (2013) 218 CA4th 1522, 1537-1538.)  In 

this instance, establishing the value of the property is fundamental to the motion, and it is not 

appropriate for Redig to be required to address it at the hearing, rather than to address it in 

written opposition.  This is especially so given the limited nature of the declaration.  

Nor does the estimated range of value allow the court to determine market value, as 

required by section 704.780(b).  Even if the Court were to approve the sale, it cannot go forward 

unless there is a bid of at least 90% of the market value.  (§ 704.800(b).)  In the absence of a 

determination of fair market value, it would be difficult to proceed with the sale.  On this 

showing, even if the Court were to consider the Schoenhouse declaration, it could not find the 

market value of the property.   

Accordingly, the Court orders the appointment of an appraiser, to be paid by the 

judgment creditors.  The parties are to meet and confer in an effort to agree upon an appraiser.  

If they cannot agree by August 30, 2018, then by August 31, 2018, each party may file a two-

page statement with the Court setting forth their preferred appraiser, and the Court will select 

one.  The Kizors will serve and file and file the appraisal no later than September 13, 2018.  

Redig may respond no later than September 20, 2018.  The matter is continued to September 

27, 2018, 9:00 a.m.   

 

  

https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=2031354135&pubNum=0007047&originatingDoc=I6f886fb423ea11e59a3df93fc9165f32&refType=RP&fi=co_pp_sp_7047_712&originationContext=document&transitionType=DocumentItem&contextData=(sc.Category)#co_pp_sp_7047_712
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 2.  TIME:  8:30   CASE#: MSC16-01188 
CASE NAME: MOHAMMAD VS. TEE IT UP LLC 
SPECIAL SET HEARING ON: FINAL APPROVAL HEARING 
SET BY DEPT. 17 
* TENTATIVE RULING: * 
 
Granted.  The reasons justifying preliminary approval continue to apply to the motion for final 

approval.  In addition, plaintiffs followed the Court’s direction, and obtained bids for the 

administration process. 

 

  

 3.  TIME:  8:30   CASE#: MSC16-01188 
CASE NAME: MOHAMMAD VS. TEE IT UP LLC 
HEARING ON MOTION FOR AWARD OF ATTORNEY FEES 
FILED BY ZARMINA MOHAMMAD 
* TENTATIVE RULING: * 
 
The motion is granted.  First, the Court finds that the fee of one-third of the recovery is 

reasonable under the facts of this case.  The Court also has analyzed the lodestar cross-check.  

In that analysis, the time spent and the hourly rates are reasonable, and results in a lodestar 

that actually is more than the one-third of the recovery that is requested.  As provided in the 

proposed order, the fees and costs will be paid in two installments, which is consistent with the 

disbursements to the class. 

 

  

 4.  TIME:  9:00   CASE#: MSC16-00281 
CASE NAME: RANDOLPH VS. JOHN CAMPANILE GE 
HEARING ON MOTION FOR DETERMINATION OF GOOD FAITH SETTLEMENT 
FILED BY SOLAR NETWORK, INC. 
* TENTATIVE RULING: * 
 
Granted.  The moving papers establish sufficient grounds for the motion and there is no 
opposition. 
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 5.  TIME:  9:00   CASE#: MSC16-00815 
CASE NAME: EAVES VS. ASHLAND, INC. 
HEARING ON MOTION FOR LEAVE TO AMEND ANSWERS 
FILED BY SHELL OIL COMPANY, INC. 
* TENTATIVE RULING: * 
 

Granted. 

Shell seeks to amend its answers in both Eaves I and Eaves II.  In Eaves I, it seeks to 

add an affirmative defense of comparative fault under Arkansas law and correct typographical 

errors.  (The answer already had raised the Arkansas statute of limitations.)  In Eaves II, Shell 

seeks to add the defense of statute of limitations under Arkansas law, add the affirmative 

defense of comparative fault under Arkansas law, and correct typographical errors. 

The law applies a general policy of liberality in permitting amendments to pleadings, 

where the opposing party will not be prejudiced by the amendment.   (Harris v. City of Santa 

Monica (2013) 56 Cal. 4th 203, 240.)  While some cases have stated that unwarranted delay 

may be enough by itself to justify denial, such cases tend to be at the outset of trial, during trial, 

or even after trial, where there actually is significant prejudice.  (P& D Consultants, Inc. v. City of 

Carlsbad (2010) 190 Cal. App. 4th 1332, 1345; Emerald Bay Community Ass’n v. Golden Eagle 

Ins. Corp. (2005) 130 Cal. App .4th 1078, 1097-1098.)  Prejudice means delay, loss of evidence, 

added costs of preparation, increased burden of discovery, etc.  (Magpali v. Farmers Group, Inc. 

(1996) 48 Cal. App. 4th 471, 486-488.)  

Shell does not adequately explain the delay in asserting these defenses.  The allegation 

that the exposures in question took place in Arkansas was apparent on the face of the 

complaints in both matters.  Shell actually raised the defense of the statute of limitations under 

Arkansas law in its answer in Eaves I.  Thus, there was no reason for the failure to raise the 

issue in the answer in Eaves II.  As to the comparative fault issue, Shell raised the comparative 

fault defense in their answers, so it clearly was aware of its importance, and clearly did not 

believe that it needed to obtain information through discovery before the defense could be 

asserted.  The failure was simply in failing to raise that defense under Arkansas law.  If Shell 

had sufficient information to raise the comparative fault defense under California law, it had 

grounds to raise it under Arkansas law.  There was no need to await the depositions of plant 

workers. The fact that Shell now seeks to add a somewhat more factually-specific affirmative 

defense of comparative fault does not establish that they could not have raised the defense, 

albeit in more general terms, at an earlier point.   

The difficulty with plaintiffs’ opposition is that they have not established that the 

amendments are prejudicial (keeping in mind that “prejudicial” in this context does not mean that 

the defenses could be meritorious).  In this context, prejudice could be delay, a need to take 

further discovery, or that a necessary defendant had been dismissed from the case.  There is no 

evidence of such prejudice here.  The new defenses Shell seeks to raise are simply the 

Arkansas version of defenses already raised under California law, and there is no suggestion 
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that, should the Court find that Arkansas law applies, the different legal standard (if it actually is 

different) would require any new discovery or investigation. 

 

  

 6.  TIME:  9:00   CASE#: MSC17-01953 
CASE NAME: NEIL VS. HANLEES 
HEARING ON MOTION FOR FINAL APPROVAL OF FEES AND COSTS 
FILED BY JAMES NEIL 
* TENTATIVE RULING: * 
 
Continued to August 30, 2018, 9:00 a.m. 

  

 7.  TIME:  9:00   CASE#: MSC17-01953 
CASE NAME: NEIL VS. HANLEES 
HEARING ON MOTION FOR APPROVAL OF SETTLEMENT UNDER 'PAGA' 
FILED BY JAMES NEIL 
* TENTATIVE RULING: * 
 
Continued to August 30, 2018, 9:00 a.m. 

  

 8.  TIME:  9:00   CASE#: MSC17-02082 
CASE NAME: DOE VS. AETNA, INC. 
HEARING ON APPLICATION FOR LEAVE TO APPEAR AS COUNSEL PRO HAC VICE 
(JOE R. WHATLEY, JR.)  /  FILED BY JOHN DOE 
* TENTATIVE RULING: * 
 
Granted.  The moving papers set forth sufficient grounds and there is no opposition. 
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 9.  TIME:  9:00   CASE#: MSC17-02082 
CASE NAME: DOE VS. AETNA, INC. 
HEARING ON APPLICATION FOR LEAVE TO APPEAR AS COUNSEL PRO HAC VICE 
(EDITH M. KALLAS)  /  FILED BY JOHN DOE 
* TENTATIVE RULING: * 
 
Granted.  The moving papers set forth sufficient grounds and there is no opposition. 

  

10.  TIME:  9:00   CASE#: MSL17-03742 
CASE NAME: MIDLAND FUNDING VS. AMKHAMAVON 
HEARING ON MOTION FOR ENTRY OF JUDGMENT UNDER STIPULATED TERMS 
FILED BY MIDLAND FUNDING LLC 
* TENTATIVE RULING: * 
 
Granted.  The moving papers establish sufficient grounds for the motion and there is no 
opposition. 

  

11.  TIME:  9:00   CASE#: MSL18-00063 
CASE NAME: NAPHAN VS. MIGHTY APARTMENTS INC. 
HEARING ON MOTION TO COMPEL A RESPONSE TO DEMAND FOR PRODUCTION 
FILED BY WILLIS NAPHAN 
* TENTATIVE RULING: * 
 
Granted.  The moving papers show that defendant has not provided verifications to the 
responses.  An unverified response is equivalent to no response.  (Appleton v. Superior Court 
(1988) 206 Cal.App.3d 632, 636.  The request for sanctions is denied, because moving party is 
self-represented and therefore cannot be awarded attorney fees.  (Trope v. Katz (1995) 11 
Cal.4th 272, 292.)  His declaration does not provide any evidence supporting his request for 
$2,000.  The Court has received (today), Defendant’s late opposition, which it is not required to 
consider.  Any relief from the requirement that Defendant respond without objection would need 
to be raised by a motion to vacate this order under Code of Civil Procedure section 473.  The 
parties are directed to meet and confer on that issue. 
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12.  TIME:  9:00   CASE#: MSL18-00063 
CASE NAME: NAPHAN VS. MIGHTY APARTMENTS INC. 
HEARING ON MOTION TO COMPEL A RESPONSE TO FORM INTERROGATORIES 
FILED BY WILLIS NAPHAN 
* TENTATIVE RULING: * 
 
 Granted.  The moving papers show that defendant has not provided verifications to the 
responses.  An unverified response is equivalent to no response.  (Appleton v. Superior Court 
(1988) 206 Cal.App.3d 632, 636.  The request for sanctions is denied, because moving party is 
self-represented and therefore cannot be awarded attorney fees.  (Trope v. Katz (1995) 11 
Cal.4th 272, 292.)  His declaration does not provide any evidence supporting his request for 
$2,000.  The Court has received (today), Defendant’s late opposition, which it is not required to 
consider.  Any relief from the requirement that Defendant respond without objection would need 
to be raised by a motion to vacate this order under Code of Civil Procedure section 473.  The 
parties are directed to meet and confer on that issue. 
 

  

13.  TIME:  9:00   CASE#: MSL18-00063 
CASE NAME: NAPHAN VS. MIGHTY APARTMENTS INC. 
HEARING ON MOTION TO HAVE REQUESTS FOR ADMISSIONS DEEMED ADMITTED 
FILED BY WILLIS NAPHAN 
* TENTATIVE RULING: * 
 

The moving papers show that defendant did not provided verifications to the responses.  

An unverified response is equivalent to no response.  (Appleton v. Superior Court (1988) 206 

Cal.App.3d 632, 636.  On August 21, however, the Court received a late opposition from 

Defendant, in which it establishes that a verification was prepared and signed on May 29, 2018, 

but due to an error, was not conveyed to plaintiff.  Defense counsel then miscalendared the 

motion.  It then belatedly conveyed the verification, offered to pay reasonable fees, and filed 

opposition with the court.  Code of Civil Procedure section 2033.280(c) provides that the court 

shall order that the matters in question be deemed admitted unless the party serves, before the 

hearing on the motion, a proposed response to the requests for admission that is in substantial 

compliance with the statute.  Sanctions against the party whose failure to timely respond are 

mandatory.   Accordingly, the request to deem the matters admitted is denied.   

The request for sanctions is denied, because the moving party is self-represented and 

therefore cannot be awarded attorney fees.  (Trope v. Katz (1995) 11 Cal.4th 272, 292.)  While 

defendant’s opposition indicates that plaintiff is actually receiving assistance from counsel, 

plaintiff’s declaration does not identify any basis for the award of $2,000 he seeks, e.g., a 

statement of filing fees and the amount charged by his attorney. 
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14.  TIME:  9:00   CASE#: MSL18-02293 
CASE NAME: CAPITAL ONE VS. MARTIGOPOULOS 
HEARING ON MOTION FOR JUDGMENT ON THE PLEADINGS 
FILED BY CAPITAL ONE BANK (USA), N.A. 
* TENTATIVE RULING: * 
 
Denied.  Plaintiff has not submitted a meet and confer declaration as required by C.C.P. § 439. 

  

15.  TIME:  9:00   CASE#: MSL18-02293 
CASE NAME: CAPITAL ONE VS. MARTIGOPOULOS 
FURTHER CASE MANAGEMENT CONFERENCE 
* TENTATIVE RULING: * 
 
Parties to appear. 

ADD-ON 

16.  TIME:  9:05   CASE#: MSC09-01689 
CASE NAME: KIZOR VS. REDIG 
HEARING ON CLAIM OF EXEMPTION 
FILED BY ALAN KIZOR, JUANITA KIZOR 
* TENTATIVE RULING: * 
 
The claim is granted in the amount of either $75,000 or $175,000, depending on whether Ms. 
Redig is 65 or older. 

 

 


